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STATEMENT BY PRESIDENT JOHNSON 
UPON SIGNING PUBLIC LAW 
89-487 ON, JULY 4, 1966 

The measure I sign today, S. 1160, revises section 3 of the Admin- 
istrative Procedure Act to provide guidelines for the public avail- 
ability of the records of Federal departments and agencies. 

This legislation springs from one of our most essential principles: 
a democracy works best when the people have all the information that 
the security of the Nation permits. No one should be able to pull cur- 
tains of secrecy around decisions which can be revealed without injury 
to the public interest. . , . 

At the same time, the welfare of the Nation or the rights ox indi- 
viduals may require that some documents not be made available. As 
long as threats to peace exist, for example, there rnust be military 
secrets. A citizen must be able in confidence to complain to his Govern- 
ment and to provide information, just as he is — and should be free 
to confide in the press without fear of reprisal or of bemg required to 
reveal or discuss his sources. . - 

Fairness to individuals also requires that information accumulated 
in personnel files be protected from disclosure. Officials within Govern- 
merit must be able to communicate with one another fully and frankly 
without publicity. They cannot operate effectively if required to dis- 
close information prematurely or to make public investigative hies 
and internal instructions that guide them in arriving at their decisions. 

I know that the sponsors of this bill recognize these important in- 
terests and intend to provide for both the need of the public for access 
to information and the heed of Government to protect certain cate- 
gories of information. Both are vital to the welfare of our people. 
Moreover, this bill in no way impairs the President’s power under 
our Constitution to provide for confidentiality when the national in- 
terest so requires. There are some who have expressed concern that the 
language of this bill will be construed in such a way as to impair 
Government operations, do not share this concern. 

I have always believed that freedom of information is so vital that 
only the national security, not the desire of public officials or private 
citizens, should determine when it must be restricted. 

I am hopeful that the needs I have mentioned can be served by a 
constructive approach to the wording and spirit and legislative history 
of this measure. I am instructing every official in this administration 
to cooperate to this end and to make information available to the 
full extent consistent with individual privacy and with the national 

'^^signed this measure with a deep sense of pride that the United 
States is an open society in which the people’s right to know is 
cherished and guarded. 







FOREWORD 

If government is to be truly of, by, and for the people, the people 
must know in detail the activities of government. Nothing so dimin- 
ishes democracy as secrecy. Self-government, the maximum participa- 
tion of the citizenry in affairs of state, is meaningful only with an in- 
formed public. How can we govern ourselves if we know not how we 
govern? Never was it more important than in our times of mass 
society, when government affects each individual in so many ways, 
that the right of the people to know the actions of their government 
be secure. 

Beginning July 4, a most appropriate day, every executive agency, 
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those provided for in the exemptions of the act. 

This memorandum is intended to assist every agency to fulfill this 
obligation, and to develop common and constructive methods of im- 
plementation. 

No review of an area as diverse and intricate as this one can antici- 
pate all possible points of strain or difficulty. This is particularly true 
when vital and deeply held commitments in our democratic system, 
such as privacy and the right to know, inevitably impinge one against 



another. Law is not wholly 
efficacy is heavily dependent 



jself-explanatory or self-executing. Its 
on the sound judgment and faithful 



execution of those who direct and administer our agencies of 
Government. 

It is the President’s conviction, shared by those who participated 
in its formulation and passage, that this act is not an unreasonable 
encumbrance. If intelligent and purposeful action is taken, it can 
serve the highest ideals of a free society as well as the goals of a 
well-administered government 

This law was initiated by Congress and signed by the President with 
several key concerns : 

— that disclosure be the general rule, not the exception ; 
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It is important therefore that each agency of Government use this 
opportunity for critical self-analysis and close review. Indeed this law 
can have positive and beneficial influence on administration itself — in 
better records management ; in seeking the adoption of better methods 
of search, retrieval, and copying ; and in making sure that documentary 
classification is not stretched beyond the limits of demonstrable need. 

At the same time, this law gives assurance to the individual citizen 
that his private rights will not be violated. The individual deals with 
the Government in a number of protected relationships which could 
be destroyed if the right to know were not modulated by principles of 
confidentiality and privacy. Such materials as tax reports, medical 
and personnel files, and trade secrets must remain outside the zone of 
accessibility. 

This memorandum represents a conscientious effort to correlate the 
text of the act with its relevant legislative history. Some of the statu- 
tory provisions allow room for more than one interpretation, and de- 
finitive answers may have to await court rulings. However, the 
Department of Justice believes this memorandum provides a sound 
working basis for all agencies and is thoroughly consonant with the in- 
tent of Congress. Each agency, of course, must determine for itself the 
applicability of the general principles expressed in this memorandum 
to the particular records in its custody. 

This law can demonstrate anew the ability of our branches of Gov- 
ernment, working together, to vitalize the basic principles of our de- 
mocracy. It is a balanced approach to one of those principles. As the 
President stressed in signing the law : 

“* * * a democracy works best when the people have all the 
information that the security of the Nation permits. No one should 
be able to pull curtains of secrecy around decisions which can be 
revealed without injury to the public interest * * *. I signed 
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Attorney General , 
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SPECIAL NOTICE CONCERNING 
CODIFICATION 



As this memorandum went to press, Public Law 90-23 had 
just been enacted. That law amends section 552 of title 5, United 
States Code, to codify the provisions of Public Law 89-487. 
While the codification does not make substantive changes from 
Public Law 89-487, it makes about 100 changes in language, 
captioning, structure, and organization designed to conform 
the text to the other provisions of title 5 as codified in 1966. 

Since all agencies must publish regulations under the new 
law by July 4, 1967, no attempt has been made to adapt this 
memorandum to the codified text. Such adaptation also seems 
inadvisable for other important reasons. A principal function 
of this memorandum is the correlation of the text of Public Law 
89-487 with its relevant legislative history. The text of that 
legislative history is replete with references to phraseology and 
subsection designations in the act which are changed in the codi- 
fication. Moreover, for almost a year the act has been discussed 
by those dealing with it by reference to the terms of its original 
enactment. Use of this memorandum by those who are charged 
with preparing and applying agency regulations would be ham- 
pered by shifting to the new phraseology and subsection desig- 
nations in this memorandum. 

Therefore, since the relevant committee reports make clear 
that the codification does not change the meaning of the 
originally enacted text, this memorandum will refer to the law 
in terms of the original text of Public Law 89-487. See S. Kept. 
No. 248, 90th Cong., 1st Sess., p. 3; H. Kept. No. 125, 90th 
Cong., 1st Sess., p. 1. Appendix A sets forth the full text of 
Public Law 90-23 in parallel column with the full text of Public 
Law 89-487. Appendix B in tabular form shows the relationship 
of their respective subsections. 
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THE PUBLIC INFORMATION SECTION OF THE 
ADMINISTRATIVE PROCEDURE ACT 

On July 4, 1966, President Johnson signed Public Law 89-487 
which amends section 3, the “public information” section of the Admin- 
istrative Procedure Act (the “APA”) 4 The amendment, which becomes 
effective on July 4, 1967, provides for making information available 
to members of the public unless it comes within specific categories of 
matters which are exempt from public disclosure. Agency decisions to 
withhold identifiable records requested under subsection (c) of the new 
law are subject to judicial review. 

As the legislative history of the revised section 3 shows, dissatis- 
faction with the former section centered on the fact that it was not a 
general public information law and did not provide for public access to 
official records generally. That section, of course, was not a “public 
information” statute despite its title. It permitted withholding of 
agency records if secrecy was required either in the public interest or 
for good cause found. It was an integral part of the APA, and it 
required disclosure only to persons properly and directly concerned 
wuli the sub] ect matter of the inquiry. 

?,• revi p S6d sectioa 3 > on the ot her hand, is clearly intended to be a 
public information” statute. The overriding emphasis of its legiisla- 

t VS fi S i° ry 1S that mformation maintained by the executive branch 
should become more available to the public. At the same time it 
recognizes that records which cannot be disclosed without impairing 
rights of privacy or important operations of the Government must be 
protected from disclosure. 

Ihe report of the Senate Committee on the Judiciary (S. Kept. No. 
813, 89th Cong., 1st Sess., p. 3) 2 describes 'the need for delicate bal- 
ancing of these competing interests as follows : 

At the same time that a broad philosophy of ‘freedom of in- 
fmTp tl<?n ls enaot ^ jnto law, it is necessary to protect certain 
equally important rights of privacy with respect to certain infor- 
mation m Government files, such as medical and personnel records. 

■m Upnt'b f ^°° s - for S - H 1 - 813 ’ Cong., 1st Sess. 

H. Rept. for H. Kept. 1497, 89th Cong., 2d Sess. 
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PUBLIC INFORMATION SECTION 



It is also necessary for 'the very operation of our Government to 
allow it to keep confidential certain material, such as the investi- 
gatory files of the Federal Bureau of Investigation. 

“It is not an easy task to balance the opposing interests, but it 
is not an impossible one either. It is not necessary to conclude 
that to protect one of the interests, the other must, of necessity, 
either be abrogated or substantially subordinated. Success lies 
in providing a workable formula which encompasses, balances, 
and protects all interests, yet places emphasis on the fullest re- 
sponsible disclosure.” 

The Congress was aware that the decision to withhold or disclose 
particular records cannot be controlled by any detailed classification of 
all official records, but has to be effected through countless ad hoc judg- 
ments of agency officials, each intimately familiar with the particular 
segments of official records committed to his responsibility. Those exec- 
utive judgments must still be made, for Congress did not attempt to 
provide in the revised section a complete, self-executing verbal for- 
mula which might automatically determine all public information 
questions. Indeed, the staggering variety of Government records makes 
such a formula unattainable. The revised section, instead, establishes 
in subsection (e) nine general categories of records which are exempt 
from disclosure. These categories provide the framework within which 
executive judgment is to be exercised in deciding which official records 
must be withheld. 

Upon signing Public Law 89-487 the President stated : 

“I know that the sponosors of this bill recognize these important 
interests and intend to provide for both the need of the public for 
access to information and the need of Government to protect cer- 
tain categories of information. Both are vital to the welfare of 
our people. Moreover, this bill in no way impairs the President’s 
power under our Constitution to provide for confidentiality when 
the national interest so requires. There are some who have ex- 
pressed concern that the language of this bill will be construed 
in such a way as to impair Government operations. I do not share 
this concern. 

“I have always believed that freedom of information is so vital 
that only the national security, not the desire of public officials 
or private citizens, should determine when it must be restricted. 

■I am hopeful that the needs I have mentioned can be served 
by a constructive approach to the wording and spirit and legisla- 
tive history of this measure. I am instructing every official in this 
administration to cooperate to this end and to make information 
available to the full extent consistent with individual privacy and 
with the national interest.” 

This is the spirit in which agency officials are expected to construe 
and apply the limitations of subsections (a) and (b) and the nine 
exemptions of subsection (e). Agencies should also keep in mind that 
in some instances the public interest may best be served by disclosing, 
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GENERAL 3 

to the extent permitted by other laws, documents which they would 
be authorized to withhold under the exemptions. 

Prior to July 4, 1967, every agency should issue rules in which it 
describes, to the extent feasible, which of its records are within the 
requirements of the statute, where they may be inspected, the proce- 
dures to be followed in requesting access, the opportunities for admin- 
istrative appeal, the fees to be charged, the stage at which records 
| involved in matters in process are to be available, and whatever other 

considerations may be involved in achieving the statutory objectives. 

STRUCTURE OF THE REVISED SECTION 3 

The revised section 3 consists of a general introductory clause dis- 
cussed below, followed by eight subsections, (a) through (h). Each 
of the first four subsections, (a) through (d), establishes specific re- 
quirements for the publication or disclosure of different kinds of docu- 
ments or information. Subsection (a) lists only those materials which 
must be published in the Federal Register. Subsections (b) and (d) 
describe materials which must be made available for public inspection 
or copying. Subsection (c) concerns requests for “identifiable records” 
which must be made available upon the request of any person. Each 
of the first three subsections contains its own sanction for 



noncompliance. 

Subsections (a) and (b) contain, within the description of the 
materials to which they apply, explicit limitations upon what must be 
published or made available. For example, subsection (b) (C), winch 
requires staff manuals and instructions to staff to be made available, is 
limited to “administrative” manuals and instructions, and to those 
which “affect any member of the public.” 

Subsection (e) declares that none of the provisions of section 3 shall 
be applicable to nine listed categories of matters. In its original form, 
the bill (S. 1160) provided exemptions in each subsection, designed to 
apply only to that subsection. The Senate subcommittee found that 
such approach resulted in inconsistencies. After considerable effort to 
tailor the standards established by the exemptions to the particular 
subsection to which they were to apply, the subcommittee decided to 
consolidate all of the exemptions in subsection (e), including in the 
earlier subsections the several limitations referred to above to meet the 
special needs of the requirements of each of those subsections. 

Thus the exemptions of subsection (e) apply across the board and 
govern all of the materials described in subsections (a), (b), (c), and 
(d). Accordingly, materials which are exempted under subsection (e) 
need not either be published in the Federal Register or made available 
upon request or otherwise. It is important to bear this in mind in con- 
sidering the discussion which follows. 
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4 PUBLIC INFORMATION SECTION 

THE INTRODUCTORY CLAUSE 

“Sec. 3. Every agency shall make available to the public the follow- 
ing information:” 

Agencies Subject to the Act 

By its first two words, the introductory clause of the enactment 
makes it clear at the outset that its requirements are to apply to every 
department, board, commission, division, or other organizational unit 
in the executive branch. This results from the definition of the term 
“agency” in section 2(a) of the APA as “each authority of the Gov- 
ernment of the United States, whether or not it is within or subject 
to review by another agency,” excluding Congress, the courts, and the 
governments of the territories and possessions and of the District of 
Columbia. 

Elimination or Previous General Exceptions 

The introductory language of the previous section 3 established two 
general exceptions from all of its requirements. That language was as 
follows : “Except to the extent that there is involved (1) any function 
of the United States requiring secrecy in the public interest or (2) 
any matter relating solely to the internal management of an 
agency * * *.” 

The revision begins instead with an affirmative direction to all agen- 
cies to make official information available to the public, thus pro- 
claiming at the outset “a general philosophy of full agency dis- 
closure” (S. Rept., 89th Cong., 3), and establishing the fundamental 
character of the revision as a “disclosure statute” rather than a “with- 
holding statute” (S. Kept., 89th Cong., 5) . 

SUBSECTION (a)— PUBLICATION IN THE FEDERAL 

REGISTER 

“(a) PUBLICATION IN THE FEDERAL REGISTER.— Every agency 
shall separately state and currently publish in the Federal Register for 
the guidance of the public * * *.” 

Subsection (a) concerns only materials which must be published in 
the Federal Register. Its general objective is to enable the public 
“readily to gain access to the information necessary to deal effectively 
and upon equal footing with the Federal agencies.” (S. Rept., 88th 
Cong., 3.) 
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The report of the Senate committee, together with the Senate 
hearings on the bill, indicate that there were “few complaints about 
omission from the Federal Register of necessary official material.” The 
comments received concerning Federal Register publication indicated 
“more on the side of too much publication rather than too little.” 
(S. Rept., 89th Cong., 6.) Accordingly, the revised subsection contains 
provisions which permit incorporation by reference in the Federal 
Register of material “which is reasonably available” elsewhere, and 
avoid the necessity for “the publication of lengthy forms.” It also in- 
corporates “a number of minor changes which attempt to make it more 
clear that the purpose of inclusion of material in the Federal Register 
is to guide the public in determining where and by whom decisions are 
made, as well as where they may secure information and make 
submittals and requests.” (S. Rept., 88th Cong., 11.) 

The two principal changes in subsection (a) result from (1) the 
elimination of the previous general exceptions, and (2) the tightening 
of the sanction for failure to publish materials required to be pub- 
lished. In addition to the provision that no one shall be required to 
resort to materials which the agency has failed to publish, the revised 
subsection provides that no person shall be “adversely affected” by 
such materials, unless he has actual notice hereof. 

Substitution of Exemptions fob the Previous Exceptions 

The previous subsection (a), like the other subsections of tht 
previous section 3, was subject to the two general exceptions for “(1) 
any function of the United States requiring secrecy in the public 
interest” and “(2) any matter relating solely to the internal manage- 
ment of an agency.” Further, it required the publication of only those 
statements of general policy and interpretations which were “adopted 
by the agency for the guidance of the public.” 

The revision eliminates these exceptions and relies upon the exemp- 
tions set forth in subsection (e) to distinguish the items listed in 
subsection (a) which should be published from those which should 
not. The words “for the guidance of the public”, which still appear 
in the subsection, now explain the purpose of Federal Register pub- 
lication of all material covered by subsection (a). 

The considerations involved in determining what documents should 
be published in the Federal Register for the guidance of the public 
under subsection (a) obviously are very different from the judgments 
required in determining whether a particular record appropriately 
ca,n be disclosed to a person who requests access to it under subsection 
(c). In meeting the requirements of subsection (a), the problem gen- 
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House floor that exemption (2) is intended to protect from disclosure 
such documents as income tax auditors’ manuals. (112 Cong. Rec. 
13026, June 20, 1966). Similarly, the House report explains that al- 
though this exemption “would not cover all ‘matters of internal 
management’ * * it would exempt from public disclosure such 
matters as “operating rules, guidelines, and manuals of procedure for 
Government investigators or examiners.” (H. Kept., 10.) 

Thus, in discussing each of the major requirements of subsection 
(a), it is important to keep in mind the possible applications of each 
of the subsection (e) exemptions, as well as the limitations spelled out 
in subsection (a) itself. 



(A) Descriptions of Agency Organization 



Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public (A) descriptions of its 
central and field organization and the established places at which, the 
officers from whom, and the methods whereby, the public may secure 
information, make submittals or requests, or obtain decisions;” 

The previous section 3(a) (1) required that every agency separately 
state and currently publish in the Federal Register descriptions of its 
central and field organization “including delegations by the agency of 
final authority,” and descriptions of where the public can obtain in- 
formation. The revision deletes the requirement that such delegations 
be published, leaving to each agency discretion to determine what 
delegations it should include in its descriptions of agency organization. 
The only other changes in the provision add the words “the officers 
from, whom and the words “or obtain decisions” to the requirement 
that the public be advised as to where to obtain information. In gen- 
eral, the amendments embodied in the revision of section 3(a) (A) 
should result in little, if any, change from previous practice. 

The Office of the Federal Register suggests that publication of orga- 
nizational information in the United States Government Organiza- 
tion Manual should not be regarded as a substitute for, but merely a 
useful supplement to, the requirement to “currently publish” such in- 
formation in the F ederal Register. 

(B ) Methods of Operation 



“Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public * * * (B) statements 
of the general course and method by which its functions are channeled 
and determined, including the nature and requirements of all formal 
and informal procedures available;” 

This language is almost unchanged from the previous section 3 and 
apparently is intended to effect little change in present practice con- 
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cerning the publication of statements of the general course and method 
by which agency functions are performed. Although the revision substi- 
tutes the exceptions in subsection (e) for the previous general excep- 
tions to section 3, nothing in either the Senate or House reports on S. 
1160 or the explanations offered on the House floor suggests any change 
in the functions to which this publication requirement is to apply. The 
reports explain that the purpose of these provisions is “to guide the 
public in determining where and by whom decisions are made, as well as 
where they may secure information and make submittals and requests.” 
(S. Rept., 89th Cong., 6 ; H. Rept., 7.) These provisions are intended to 
make available useful information concerning agency functions which 
are of concern to the public. 

While exemption (2) in subsection (e) excludes matters of personnel 
administration and operating instructions, guidlines, manuals, and 
other materials which are for the use of agency staff only, it does 
not exclude all matters of internal management. (H. Rept., 10.) With 
respect to the “course and method” by which internal management 
functions are “channeled and determined,” the criterion for publica- 
tion is whether the particular “course and method” is of concern to 
the public. For example, procurement and other public contract func- 
tions and, in some cases, surplus property disposal functions are 
matters in which members of the public have an interest, whereas 
information concerning other proprietary functions usually would not 
be useful to the public. To the extent that internal management 
functions are of substantial interest to the public, agencies should 
describe in the Federal Register the methods they employ in perform- 
ing those functions. Of course, functions such as adjudication, licens- 
ing, rulemaking, and loan, grant, and benefit functions, are within 
the publication requirement of section 3(a) (B), except as they may 
be exempted under subsection (e) . 

General course and, method. — The subsection requires agencies to 
disclose, in general terms designed to be realistically informative to 
the public, the manner in which matters for which it is responsible 
are initiated, processed, channeled, and determined. In the case of 
functions exercised so seldom that it is not practicable to prescribe a 
definite routine, the published information should be as complete as 
may be feasible, identifying at least the title of the official who has 
responsibility for such matters and the office to which inquiries may 
be directed. The provision does not require an agency to “freeze” its 
procedures, or to invent procedures where it has no reason to establish 
any fixed procedure. However, any change in published statements of 
course and method should be announced in the Federal Register to 
assure that the public is currently informed. 
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Formal and informal -procedures available . — Particularly in light of 
the revised provision governing the effect of failure to publish required 
materials in the Federal Register, agencies should reexamine their 
present published statements as to the nature and requirements of all 
formal and informal procedures to assure that their published mate- 
rials fully apprise members of the public of their rights and oppor- 
tunities. F or example, if an agency provides opportunity to any mem- 
ber of the public for an informal conference on a matter within its 
jurisdiction, the fact that the practice exists should be stated in the 
Federal Register with a view both to serving the convenience of the 
public and facilitating the agency’s operations. Such procedures exist 
widely and are known to the specialized practitioner. The general pub- 
lic should be informed as to their availability and how and where to 
take advantage of them. 
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(C) Procedural Information 

“Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public * * * (C) rules of 
procedure, descriptions of forms available or the places at which forms 
may be obtained, and instructions as to the scope and contents of all 
papers, reports, or examinations;” 

Rules of procedure . — Although the previous section 3 made no refer- 
ence to “rules of procedure,” such rules had to be published in the Fed- 
eral Register because that section provided that no person was to be 
required to resort to procedure which was not published. The new re- 
quirement that rules of procedure” be published is therefore merely 
a restatement of the previous requirement. However, both the Senate 
and House committees found instances in which agencies had not 
issued necessary rules of practice and procedure, had not published 
rules which had been issued, and had not kept published rules up to 
date. Such deficiencies should be remedied. 

Forms .— To meet the problem of “too much publication,” the revi- 
sion relaxes somewhat the requirement concerning the publication of 
forms, giving the agencies broad discretion to determine what consti- 
tutes appropriate publication. Whereas the previous section 3(a) (2) 
required agencies to publish in the Federal Register statements of the 
nature and requirements” of forms, the revised provision only re- 
quires publication of either “descriptions of forms available” or “the 
places at which forms may be obtained.” The change is intended “to 
eliminate the need of publishing lengthy forms.” (S. Rept., 89th 
Cong., 6.) However, it will usually be useful to the public to publish 
an up-to-date list of forms showing the heading, the number (if any) 
and the date of the most recent version, in addition to the place where 
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the forms may be obtained. The subsection, of course, does not require 
the creation of special forms for every type of relief which might be 
sought. 

Section 3(a) (C) concerns only rules, forms, instructions, etc., which 
are to be used by the public. It does not require publication in the 
Federal Register of internal management forms and similar materials. 

(D) Substantive Rules, Policies, and Interpretations 

“Every agency shall separately state and currently publish in the 
Federal Register for the guidance of the public * * * (D) substantive 
rules of general applicability adopted as authorized by law, and state- 
ments of general policy or interpretations of general applicability 
formulated and adopted by the agency;” 

Section 3(a) (D) involves three changes. First, it applies only to 
substantive rules and interpretations “of general applicability. Sec- 
ond, it deletes the phrase “but not rules addressed to and served upon 
named persons in accordance with law.” Third, it deletes the phrase 
“for the guidance of the public”, which now appears at the beginning 
of subsection (a) . Deletion of the latter phrase at this point is designed 
to require agencies to disclose general policies which should be known 
to the public, whether or not they are adopted for public guidance. 

The first two changes are intended to be formal only. Ordinarily 
an agency would not adopt a rule or interpretation for publication in 
the Federal Register unless it is “of general applicability,” which 
would exclude rules addressed to and served upon named persons. 
Thus, an agency is not required under subsection (a) to publish in 
the Federal Register the rules, policies and interpretations formulated 
and adopted in its published decisions. Instead, this “case law” is to 
be “made available under subsection (b).” (H. Rept., 7.) 

Consistent with the purpose of all of subsection (a) to enable the 
public “to find out where and by whom decisions are made in each 
Federal agency and how to make submittals or requests” (H. Rept., 
7), rules, policy statements, and interpretations as to matters which 
do not concern the general public are to be omitted from the Federal 
Register. For example, agency rules governing the use of employee 
parking facilities and agency policy relative to sick leave are out- 
side the requirements. 

To the extent that rules, policy statements, and interpretations 
must be kept secret in the interest of the national defense or foreign 
policy but are not required to be withheld by Executive order or other 
authority, agencies should accommodate to the statutory plan by 
seeking an appropriate exemption by Executive order in accordance 
with subsection (e) (1). 
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Although the Senate committee expressed the view that rules of 
particular applicability “such as rates” have no place in the Federal 
.Register (S. Kept., 88th Cong., 4), there is no requirement that all 
rate schedules be omitted. Frequently, rates are collected by a single 
utLlity , but are paid by and therefore may be of interest to a broad 
spectrum of the public. In some instances an agency may find it 
desirable to publish such rates in the Federal Register even in the 
absence of any requirement. 

(E) Amendments 

Every agency shall separately state and currently publish in the 
federal Register for the guidance of the public * * *(E) every amend- 
ment, revision, or repeal of the foregoing.” 

“The new clause (E) is an obvious change, added for the sake 
of completeness and clarity.” (S, Rept., 89th Cong., 6.) 

Force and Effect of Unpublished Materials 

“Except to the extent that a person has actual and timely notice of 
the terms thereof, no person shall in any manner be required to resort 
to, or be adversely affected by any matter required to be published in 
the Federal Register and not so published.” 

The previous subsection 3(a), like the revision, required publica- 
tion in the Federal Register of substantive rules, statements of policy, 
and interpretations, in addition to information concerning agency 
organization and procedures. However, the previous provisions relat- 
ing to failure to publish required materials applied only to materials 
concerning organization and procedure. It provided that no person 
shah be required “to resort to organization or procedure” not published 
in the Federal Register. Notwithstanding its finding that complaints 
with respect to Federal Register publication “have been more on 
the side of too much publication rather than too little 1,1 (S. Rept,, 
88th Cong., 11), the Senate committee decided that the revision 
should afford “added incentive for agencies to publish the necessary 
details about their official activities.” Accordingly it added the pro- 
vision that no person shall be “adversely affected” by any matter 
required to be published in the Federal Register and not so published. 

In its report in the 88th Congress, the Senate committee explained 
with respect to this change that the “new sanction explicitly states that 
those matters required to be published and not so published shall be of 
no force or effect and cannot change or affect in any way a person’s 
rights. (S. Rept., 88th Cong., 12.). Of course, not all rules, policy 
statements, and interpretations issued by Federal agencies impose 
burdens. The Senate committee, apparently acknowledging this fact, 
decided after issuing its report in the 88th Congress, that the “new 

264-800 0 — 67 3 





12 



PUBLIC INFORMATION SECTION 



sanction” should apply only to matters which impose an obligation 
upon persons affected, and not to matters which benefit such persons. 
Since the provision did not, in fact, “explicitly” state that unpub- 
lished materials are to be “of no force or effect,” no change in the pro- 
vision was necessary to reflect the committee’s revised intention. All 
that was needed was a change in the explanation in the Senate commit- 
tee report. Accordingly, the Senate committee report issued in the 
89th Congress and the House report omit any reference to the “force 
and effect” of unpublished materials and explain only that no person 
shall be “adversely affected” by such matters. (S. Kept., 89th Cong., 
6; H. Rept., 7.) 

From the revised explanation it is evident that the new provision 
enlarges upon the corresponding provision of the original section 3. 
It applies not only to organization and procedure, but also to the other 
items within the publication requirements of subsection (a) — substan- 
tive rules, statements of policy, and interpretations. However, the new 
sanction operates only to relieve persons of obligations imposed in 
materials not published, and not to deny them benefits. 

In any case, actual and timely notice cures the defect of nonpublica- 
tion, and “a person having actual notice is equally bound” as a person 
having constructive notice by Federal Register publication. “Cer- 
tainly actual notice should be equally as effective as constructive 
notice.” (S. Rept., 88th Cong., 4.) 

Incorporation by Reference 

“For purposes of this subsection, matter which is reasonably avail- 
able to the class of persons affected thereby shall be deemed published 
in the Federal Register when incorporated by reference therein with 
the approval of the Director of the Federal Register.” 

In its report the Senate committee found that there are “many agen- 
cies whose activities are thoroughly analyzed and publicized in pro- 
fessional or specialized services, such as Commerce Clearing House, 
West publications, etc. It would seem advantageous to avoid the repe- 
tition of much of this material in the Federal Register when it can be 
incorporated by reference and is readily available to interested mem- 
bers of the public. This is one way in which the Federal Register can 
be kept down to a manageable size.” (S. Kept., 88th Cong., 4.) 

It should be noted, however, that incorporation by reference is not 
a substitute for actual publication in the Federal Register except to 
the extent permitted by the Director of the Federal Register. See rules 
of the Director, 32 F.R. 7899, June 1, 1967, 1 C.F.R. Part 20. 

Standard of what is “reasonably available .”• — To meet this test the 
material incorporated must be set forth substantially in its entirety 
in the public or private publication and not merely summarized or 
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printed as a synopsis. Also, if the publication to be incorporated is a 
private publication, it should be readily available to the class 1 of per- 
sons affected thereby, and not be difficult for them to locate. 

Sufficiency, of reference.— For purposes of this provision, the Senate 
report explains that the terra “incorporation by reference” contem- 
plates “(1) uniformity of indexing, (2) clarity that incorporation by 
reference is intended, (3) precision in description of the substitute 
publication, (4) availability of the incorporated material to the pub- 
lic, and, most important, (5) that private interests are protected by 
completeness, accuracy, and ease in handling.” The provision is not 
intended to permit the incor poration of materials the “location and 
scope of which are familiar to “only a few persons having a special 
working knowledge of an agency’s activities.” (S. Kept;, 88th 
Cong., 5.) 

SUBSECTION (b)— PUBLIC AVAILABILITY OF OPINIONS, 
ORDERS, POLICIES, INTERPRETATIONS, MANUALS, 
AND INSTRUCTIONS 

(b) AGENCY OPINIONS AND ORDERS. — Every agency shall, in 
accordance with published rules, make available for public inspection 
and copying * * 

In the previous section 3, subsection (b) related only to “final opin- 
ions or orders in the adjudication of cases.” Although the heading of 
the revised subsection., (b) is “Agency opinions and orders,” it enlarges 
the scope of the subsection by adding “those statements of policy and 
interpretations which have been adopted by the agency and are not 
published in the Federal Register” and “administrative staff manuals 
and instructions to staff that affect any member of the public.” 

The extended coverage of the subsection is explained in the House 
report as follows: 

addition to the orders and opinions required to be made 
public by the present law, subsection (b) of S. 1160 would require 
agencies to make available statements of policy, interpretations!, 
staff manuals, and instructions that affect any member of the pub- . 
he. This material is the end product of Federal -administration. 
It has the force and effect of law in most cases * * *. 

“As the Federal Government has extended its activities to solve 
the Nation’s expanding problems — and particularly in the 20 
years since the Administrative Procedure Act was established— 
the bureaucracy has developed its own form of case law. This law 
is embodied in thousands of orders, opinions, statements, and 
instructions issued by hundreds of agencies. This is the material 
which would be made available under subsection (b) of S 1160 ” 
(H. Rept., 7.) 
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Agency Rules Governing Availability 

All of the materials to which subsection (b) applies are of the kinds 
which would ordinarily be available in a public reading room if one 
is provided by the agency. Some agencies may find the operation of 
one or more such facilities the easiest and most practicable way of 
complying with the requirements of subsection (b) . Others may find 
different means of making materials available more satisfactory. 

Every agency is required by the subsection to publish rules; which 
should deal, at least, with (1) access to the items listed in the subsec- 
tion, (2) deletion of identifying details, as provided in the subsection, 
(3) the availability of copies, and (4) the maintenance of a current 
index. Charges should not be made for the normal use of reading rooms 
or other similar facilities for examination of information of the type 
required by subsection (b) to be made available for public inspection. 
Charges should be made, however, to recover the costs of any search 
of records or of duplicating, reproducing, certifying, or authenticating 
copies of all documents, whether the documents are located in the read- 
ing room or in storage warehouses. (S. Rept., 88th Cong., 6.) 

The only charges in connection with materials on file in rea ding 
rooms and similar facilities should be the actual cost of duplicating or 
copying materials where copies are requested. “Subsection (b) requires 
that Federal agency records which are available for public inspection 
also must be available for copying, since the right to inspect records 
is of little value without the right to copy them for future reference. 
Presumably, the copying process would be without expense to the 
Government since the law (5 U.S.C. 140) already directs Federal 
agencies to charge a fee for any direct or indirect services such as pro- 
viding reports and documents.” (H. Rept., 8.) 

Inclusion of Materials Rot Subject to the Requirements 

The basic purpose of subsection (b) is “to afford the private citizen 
the essential information to enable him to deal effectively and knowl- 
edgeably with the Federal agencies.” (S. Rept., 88th Cong., 12.) Yet 
the subsection does not require Access to or the indexing of all of the 
materials which may be useful to further this purpose. Statements 
of policy and agency interpretations which are published in the 
Federal Register pursuant to the requirements of subsection (a) are 
specifically exempt from the requirements of subsection (b), includ- 
ing the indexing requirement of the latter subsection. In establishing 
procedures and facilities; for making subsection (b) materials avail- 
able, however, agencies should keep in mind the basic purposes of the 
subsection and include whatever materials may provide “essential in- 
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fonmdML” A reading room, for instance, will be more useful if it pro- 

“ d “«* «Wch Le 

been published m the Federal Kegister. 

(A) F inal Opinions and Orders 

“(i>) AGENCY OPINIONS AND ORDERS.— Every agency shall in 
accordance with published rules, make available for pubhc inspSion 

opinioTsTand^lf 11 ° Pm !° ns < incI uding concurring and dissenting 
opinions) and all orders made in the adjudication of cases * * * » 

The term “order” is defined in section 2(d) of the APA as the 

in Wt° r a Par *i °f the final disposition ’ whether affirmative^ negative, 
injunctive, or declaratory m form, of an agency in any matter other 
than rulemaking. Thus the term includes eve^ final “of an 
agency except the issuance of a rule. 

Neither the previous section 3 nor the revised section contemplates 
the public availability of every “order,” as the word is thus defined 

o liSftT 1011 ££ ° rderS made m the ad i udication of cases” is intended 
t° ^ the requirement to orders which are issued as part of the 
anal disposition of an adjudicative proceeding. 

sentenc^t 11 ^ 011 applicaWe to Subsection ( b ) is set forth in its last 
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CkW or? r W * which ma y W precedential effect. 
Cither orders, of course, may be requested under subsection (c) How- 
ever, keeping a 11 such orders available in reading rooms, even when 

w3d 7 ”° Pre °f f ntial ^ 0ft6a WOUld ^ impracticable and 
would ^ ° useful purpose. It should also be noted that subsection 

P T S"* * ShaU n0t ***& to a ^ opinion or order 
, f “ Promptly published and copies offered for sale.” This is 

avSe hr a T y a Wtive of making these materials 

available through publication.” (S. Kept., 89th Cong 7 ) 

T* 8 ° nly t0 thOSe issued ’with and in ex- 
planation of orders made in the adjudication of cases.” The words 

concurring and dissenting opinions” were added to the previous re- 
concur The ° kt ^ f t’ lf ““ ° r m ° re ageno A me mbers dissent or 
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(B) Statements of Policy and Interpretations Which Are Not 
Published in the Federal Register 

ISvery agency shall • * * make available for public inspection andi 
copying * * * (B) those statements of policy and interpretations which 
have been adopted by the agency and are not published in the Federal 
Register * * 

Whereas subsection (a) requires publication in the Federal Register 
of statements of general policy or interpretations of general applica- 
bility, subsection (b) covers statements and interpretations which are 
not of general applicability , but which the agency may rely upon as 
precedents. The policy statements and interpretations included with- 
in this provision are only those which have been adopted by the agency 
itself, or by a responsible official to whom the agency has delegated 
authority to issue such policy statements and interpretations. The pro- 
vision in subsection (b) respecting the deletion of “identifying details” 
applies to such matters. 

The House report (H. Rept., 7) emphasizes, however, that under the 
new language of section 3(b) (B), “an agency may not be required to 
make available for public inspection and copying any advisory in- 
terpretation on a specific set of facts which is requested by and ad- 
dressed to a particular person, provided that such interpretation is 
not cited or relied upon by any officer or employee of the agency as 
a precedent in the disposition of other cases.” (H. Rept., 7.) 

(C) Manuals and Instructions 

itwery agency shall * * * make available for public inspection and 

copying * * * (C) administrative staff manuals and instructions to staff 

that affect any member of thti public * * 

Standards established in agency staff manuals and similar instruc- 
tions to staff often may be, f or all practical purposes, as deter min ative 
of matters within the agency’s responsibility as other subsection (b) 
materials which have the force and effect of law. In accordance with 
the basic purpose of subsection (b), “to afford the private citizen the 
essential information to enable him to deal effectively and knowledge- 
ably with the Federal agencies” (S. Rept., 88th Cong., 12) , subsection 
3 (b) (C) requires the public availability of “administrative” staff man- 
uals andinstructions to staff if they “affect any member of the public.” 
The exemptions of subsection (e) apply. 

Limitation to “administrative” materials. — The hearings in both 
the Senate and House refer to a number of instances in which agency 
manuals and similar materials contain confidential instructions to 
agency staff which must be protected from disclosure if they are to 
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serve the purpose for which they are intended. For example, agency 
instructions to contracting officers governing the outer limits of what 
they may concede on behalf of the Government in negotiating a 
contract cannot be disclosed to private contractors without rendering 
fair negotiation virtually impossible. Similar problems exist in con 
nection with instructions to agency personnel as to (1) the selection of 

samples m making “spot investigations,” (2) standards governing the 
examination of banks,, the selection of cases for prosecution, of the 
incidence of surprise audits,” and (3) the degree of violation of a 
regulatory requirement which an agency will permit before it under- 
takes remedial action. 

ofSS^M ^ 1 r-w° Sn w 0n l . 0f the6e g ° aIs is showrL hj the limitation 
: section 3(b) ( C) to what the draftsmen have designated “administra- 
tive manuals and instructions as distinguished from those which 
contain confidential instructions. The Senate report (S. Rept., 89th 
Cong., 2) states that “The limitation * * * to administrative^atters 
protects the traditional confidential nature of instructions to 
Government personnel prosecuting violations of law in court, while 
permitting a public examination of the basis for administrative ac- 
tion The House report (at pp. 7-8) explains that “an agency may 
not be required to make available those portions of its staff manuals 
and instructions which set forth criteria or guidelines for the staff 
m auditing or inspection procedures, or in the selection or handling 
of cases, such as operational tactics, allowable tolerances, or criteria 
tor defense, prosecution, or settlement of cases.” ■ 

. f ] 11 agencieS shouId re6 xamine all manuals, handbooks, and similar 
ms ructions to staff which have been used only internally, to ascer- 
arn whether they include standards and instructions which neces- 
sandy cannot be disclosed to the public. After any confidential stand- 
ards and instructions are deleted, documents containing “essential 
information of the kind sought to be made available to the public by 
section 8(b) (C) should be included in the public index and made 
available for public inspection and copying, or published and offered 
tor sale, unless they come within one of the exemptions of subsection 

Limitation to materials whim “ affect the public”.- Consistent with 
the general purpose of subsection (b) , section 3 (b) (C) is not intended 
o apply to materials which do not concern the public. For example 
manuals on property or fiscal accounting, vehicle maintenance, person- 
nel administration, and most other “proprietary” functions of agen- 
cies which do not affect the public would be excluded from the require- 
ment of subsection 3(b)(0). 4 
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Exception of Materials Offered For Sale 

“Every agency shall, in accordance with published rules, make avail- 
able for public inspection and copying * * * unless such materials are 
promptly published, and copies offered for sale.” 

To provide agencies with “an alternative means of making these 
materials available” (S. Kept., 89th Cong., 7), materials listed in 
clauses (A), (B), ar.d (C) of subsection (b) which are “promptly pub- 
lished and copies offered for sale” are not subject to the requirement 
that they be included in a public reading room or otherwise be made 
available for public inspection and copying. This should not be con- 
strued to exclude materials offered for sale from the indexing require- 
ment set forth later in subsection (b). As with materials published in 
the Federal Register, if a reading room is maintained, it would be 
helpful to the public if a copy of materials published and offered for 
sale wore made available for examination in such a room. Of course, 
there would be no requirement to reproduce such materials since copies 
could be purchased. 

Deletion of Identifying Details 

“To the extent required to prevent a clearly unwarranted invasion of 
personal privacy, an agency may delete identifying details when it 
makes available or publishes an opinion, statement of policy, interpreta- 
tion, or staff manual or instruction: Provided, That in every case the 
justification for the deletion must be fully explained in writing.” 

Throughout their consideration of S. 1160, the Senate and House 
committees were acutely aware of the need, in enacting any public 
records statute, to avoid any public disclosure of information which 
might result in an unwarranted invasion of privacy. At the same time, 
the public may need access to the statement of principles and stand- 
ards, and the rationale and explanation of agency policy, set forth in 
agency decisions which determine private rights and obligations. 

Accordingly, subsection (b) 1 contains a special provision designed 
to make these matters available tp the public but authorizing the dele- 
tion of “identifying details” in particular cases where disclosure of 
these details would result in an invasion of the privacy of the parties 
or other persons concerned. This special provision, as it relates to sec- 
tion 3(b) (A), makes a distinction between “opinions” and “orders,” 
since it refers to the former and not the latter. The provision appar- 
ently contemplates that a statement of principles and reasoning may 
be set forth in an “opinion” issued with an order, and that the “order” 
itself is merely a summary statement of the agency’s final action in 
the adjudication of a case. If disclosure of an order in a case file would 
constitute a clearly unwarranted invasion of personal privacy, the 
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order is exempt under subsection (e) (6) from any req uir ement of 
section 3 and need not be disclosed or indexed. However, if the agency 
issues an “opinion” which states any principle or policy of precedential 
significance, the agency in publishing the opinion or making it avail- 
able may delete “identifying details” to the extent necessary to pi-event 
a clearly unwarranted invasion of personal privacy, with a full ex- 
planation in writing of the “justification” for the deletions. 

The purpose of the mechanism thus embodied in the revision is ex- 
plaiined as follows in the Senate and House reports : 

The authority to delete identifying details after written justi- 
fication is necessary in order to be able to balance the public’s 
right to know with the private citizen’s right to be secure in his 
personal affairs which have no bearing or effect on the general 
public. For example, it may be pertinent to know that unseason- 
ably Harsh weather has caused an increase in public relief costs* 
but it is not necessary that the identity of any person so aff ected 
be made public.” (S. Kept., 89th Cong., 7.) 

“The public has a need to know, for example, the details of an 
agency opinion or statement of policy on an income tax matter, 
but there is no need to identify the individuals involved in a tax 

^bli^” (H 6 Rept ^ 8^) atl ° n ^ n ° or 6 ® ect on the general 

The reference to income tax matters in the House report shows 
that this provision is intended to protect privacy in a person’s busi- 
ness affairs as well as in medical or family matters. In this connection, 
the applicable definition of “person,” which is found in section 2(b) 
of the Administrative Procedure Act, includes corporations and 
other organizations as well as individuals. In the context of this sec- 
tion, the reasons for deleting identifying details would seem as ap- 
plicable to corporations as to individuals. 

Explanation of li justification for the deletion”— “W ritten justi- 
fication for deletion of identifying details is to be placed as preamble” 
to documents from which such details are deleted. (S. Kept., 89th 
Cong., 7.) Without such explanation, the public availability of the 
document, with all identifying details deleted, might present more 
questions than it answers. 

Obviously, the explanation should not defeat the purposes of the 
deletion by raising inferences which may be even more injurious than 
the invasion of privacy which the provision avoids. Agencies must 
exercise careful judgments to assure that they furnish as much infor- 
mation as they can without violating the spirit or defeating the pur- 
pose of the provision. 
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There are agencies with large numbers of cases involving matters 
which, if disclosed, would invade personal privacy. As a matter of 
administrative feasibility, it may be necessary for such agencies to 
specify fully in the rules they issue to implement subsection (b) the 
usual reasons for deletions, and to cite these rules in the “preamble” 
to each opinion or group of opinions as the justification for the dele- 
tion, instead of attempting to set forth a complete explanation in 
each one of the opinions they make available. 

Public Index 

“Every agency also shall maintain and make available for public 
inspection and copying a current index providing identifying informa- 
tion for the public as to any matter which is issued, adopted, or promul- 
gated after the effective date of this Act and which is required by this 
subsection to be made available or published. No final order, opinion, 
statement of policy, interpretation, or staff manual or instruction that 
affects any member of the public may be relied upon, used or cited as 
precedent by an agency against any private party unless it has been 
indexed and either inside available or published as provided by this 
subsection or unless tihat private party shall have actual and timely 
notice of the terms thereof.” 

The House report explains that the provision requiring the main- 
tenance of a current public index of materials within subsection (b) is 
designed to “help bring order out of the confusion of agency orders, 
opinions, policy statements, interpretations, manuals, and instructions 
by requiring each agency to maintain for public inspection an index 
of all the documents having precedential significance * * *.” (H. Kept , 
8 .) 

The public index requirement is limited to items required to be made 
available by subsection ( b). This excludes, for example, statements of 
policy and interpretations published in the Federal Register, since the 
Federal Register index is deemed sufficient as to them. In some cases, 
agencies may find it useful to include such materials in their public in- 
dex in the interests of making it complete and comprehensive, even 
though such indexing is not required. The limitation also excludes 
from the requirement items exempted by subsection (e) and items out- 
side the limits of subsection' (b), such as administrative staff instruc- 
tions which do not affect the public. The criterion as to what constitutes 
■‘identifying information,” within the meaning of this provision, “is 
that any competent practitioner who exercises diligence may familiar- 
ize himself with the materials through use of the index.” ( S. Rept., 88th 
Gong., 6.) 

Because “considerations of time and expense cause this indexing 
requirement to be made prospective in application only” (S. Rept., 
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89th Cong., 7 ; H. Kept., 8) , agencies may, at any time, cite as precedent 
an opinion, order, policy statement, interpretation, manual, or instruc- 
tion adopted by the agency prior to July 4, 1967, the effective date of 
the requirement, irrespective of whether it is listed in the agency’s 
public index. However, agencies should be mindful of the underlying 
purpose of the indexing requirement. For instance, agencies which 
do not maintain such an index at the present time may find it helpful 
to compile and make available an index of the major precedents now 
relied upon, even though they are outside the requirement. 
u Careful and continuing attention will be required to diRt.ingm'aB 
documents having precedential significance” (H. Rept., 8)— the only 
ones required to be included in the index— from the great mass of 
materials which have no such significance and which would only 
clutter the index and detract from its usefulness. Of course, this does 
not mean that an agency is not free to include nonprecedential material 
where it considers such inclusion helpful. 

1 o illustrate the nature of the index contemplated by this require- 
ment, both the Senate and the House reports point out that many 
agencies already maintain public indexing systems which are ade- 
quate within the meaning of this requirement. (H. Rept., 8.) “Such 
indexes satisfy the requirements of this bill insofar as they achieve 
the purpose of the indexing requirement. No other special or new 
indexing will be necessary for such agencies.” (S. Rept., 89th Cong., 7.) 

Both the Senate and House reports (S. Rept., 89th Cong., 7;’ H. 
Rept., 8) cite the present indexing system of the Interstate Commerce 
Commission as a system which satisfies the requirements of this pro- 
vision. Decisions of that agency are reported in several sets of reports, 
each of which deals with a substantial segment of the Commission’s 
jurisdiction. Railroad and water carrier cases, for example, are 
printed in the series entitled “Interstate Commerce Commission Re- 
ports,” now some 328 volumes. Decisions arising under its more re- 
cently granted jurisdiction over motor carriers are published in a 
separate set, now more than 100 volumes, entitled “Interstate Com- 
merce Commission Reports, Motor Carrier Cases.” Each of these sets 
contains m each volume an alphabetical subject-matter index which 
furnishes citations to page numbers in that volume only. 

In addition, the Commission publishesa series entitled “Interstate 
Commerce Acts Annotated” (20-odd volumes) which is a compre- 
hensive index digest patterned generally after the United States Code 
Annotated. It covers all of the Interstate Commerce Act and related 
acts administered by the Commission, as well as other acts which affect 
the Commission, for example, selected sections of title 28, United 
States Code, relating to appeals. 
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It is important to note that the indexing system of the Interstate 
Commerce Commission, although very comprehensive, is selective and 
does not attempt to list all final opinions and orders made in the ad- 
judication of cases. It includes only those opinions which are con- 
sidered by the Commission to be potentially significant as precedents. 
Its use as a model therefore accords with the explanation in the House 
report (H. Kept., 7) that the indexing requirement of subsection (b) 
is to include all documents “having precedential significance,” and 
with the explanation in the Senate report (S. Kept., 89th Cong., 7) 
that orders, opinions, etc., which are not properly indexed and made 
available to the public may not be relied upon or cited “as precedent” 
by any agency. 

Actual Notice 

Failure to index a document or to publish or make it available does 
not preclude using it as precedent against any party who has “actual 
and timely notice of the terms thereof.” As assurance against defects in 
publication and indexing, some agencies may find it desirable to sup- 
plement their compliance with the index requirement by estab lishin g 
procedures whereby all regulated interests are given actual notice of the 
terms of materials which may be used against them, through the use of 
mailing lists or otherwise. The same idea, of course, may be applied on 
a limited basis. If it is impracticable to afford actual notice to all 
interested parties subj ect to a particular policy or interpretation, it may 
be desirable to serve a copy upon those parties most interested. If such 
practice is adopted, it should be used in addition to rather than in lieu 
of the required publication and indexing, since the essential purpose of 
the subsection is to make available to the public the “end product” 
materials of the administrative process. (H. Kept., 7.) 

Whereas the provision of the original section 3 relating to the effect 
of failure to make matters available under subsection (b) provided 
only that opinions and orders not made available for public inspection 
were not to be “cited as precedents,” the corresponding language in 
the revision is that materials not thus available are not to be “relied 
upon, used or cited as precedent” against any private party who has 
not had actual notice of the terms thereof. The legislative history con- 
tains no explanation of the difference between the new provision and 
that which it replaces. The additional words may have been inserted 
merely for emphasis, or to preclude an agency, in making a final de- 
cision, from relying upon a precedent which has not been made public. 
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imposes no obligation to compile or procure a record in response to a 
eque^; This is evidenced by the fact that the term “information” in 
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CoZ%.) 1 leglSlatire of that change. (S. Kept., 89th 

Most requests win probably be directed to records which are the 

rpartmS ,od IT *be agency whose interest in the record 
l d h agmQ7 Sh ° uld make the decision to disclose 
f er — ultation with the other interested agents 
There a record requested from an agency is the exclusive concern of 

Ewrl er S g !T C L th il ? qU6St Sll ° uld be ref erred to that other agency 
n.T 7 tv Sh °? ld be made t0 a ™id encumbering the applicant^ 
erumenf 11 P ™ Cedura ! obstacIes when these essentially internal Gov- 
reZj aJTf fiTaViX ^ ncies / enera % should treat a referred 

the 0 “ tot ^ th “• ^ 

Meaning of the Term “Identifiable” 

A member of the public who requests a record must provide a rea 
sonably specific description of the particular record sought. As the 
t- nate report states, the “records must be identifiable by^he person 
equestmg them, i.e., a reasonable description enabling the Govern 
mem employee to locate the requested records. This requirement of 
fy) used as a method of withholding record,” 
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section (e) are stated, and the technique of providing a single set of 
exemptions applicable to all of the publication and disclosure require- 
ments instead of tailoring separate exemptions to fit each requirement, 
it is apparent that extensive implementation by agency rules will be 
necessary. 

In addition to the rules required under subsections (a) and (b) 
every agency should promulgate rules which will establish, for agency 
personnel and the public alike, standards governing the availability 
under subsection (c) of types of records in the agency’s possession. 
The guidelines of the statute afford little more than a framework. 
They should be implemented by agency rules which are clear and work- 
able. The rules should prescribe the procedures to be employed in mak- 
ing records available, the time when they shall be available, the 
charges therefor, and the procedures involved. 

Copies 

A substantial problem in the practical application of subsection (c) 
is the physical problem of producing records, upon request, which are 
not available in a public reading room or similar facility. A copy of a 
requested record should be made available as promptly as is reasonable 
under the particular circumstances. Where an agency’s contract with a 
reporting service requires that copies of transcripts be sold only by 
the service, the copy in the possession of the agency should be made 
available for inspection. If a copy of the transcript is requested, the 
agency may refer the applicant to the reporting service. 

Techniques of records retrieval and copying are advancing rapidly. 
Appropriate procedures and adequate equipment may contribute as 
much to successful compliance with subsection (c) as thoughtful and 
intelligent implementation of the statutory standards in the agency’s 
rules. Therefore, all agencies should carefully plan and equip to meet 
the problems of physically producing requested records. 

Fees 

The provision authorizing agencies to require payment of a fee with 
each request for records under subsection (c) makes it clear that the 
services performed by all agencies under the act are to be self-sustaining 
in accordance with the Government’s policy on user charges. Congres- 
sional intent on this point is further evident in the legislative history 
of this act. See H. Kept., 8, 9. 

The law (5 U.S.C. [1964 Ed.] 140) referred to in the House Report 
as directing Federal agencies ‘ : to charge a fee for any direct or indirect 
services such as providing reports and documents” provides the statu- 
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tory foundation of the user charges program. This user charges statute 
begins with the following statement of purpose : 

_ “It is the sense of the Congress that any work, service publica- 
tion, report, document, benefit, privilege, authority, use, franchise, 
license, permit, certificate, registration, or similar thing of value 
or utility performed, furnished, provided, granted, prepared, or 
issued by any Federal agency (including wholly owned Govern- 
ment corporations as defined in the Government Corporation Con- 
trol Act of 1945) to or for any person (including groups, associa- 
tions, organizations:, partnerships, corporations, or businesses), 
except those engaged in the transaction of official business 
of the Government., shall be self-sustaining to the full extent 
possible, * * 

The statute further authorizes the head of each agency to establish 
any fee, price, or charge which he determines to be “fair and equitable 
taking into consideration direct and indirect cost to the Government, 
value to the recipient, public policy or interest served, and other per- 
tinent facts * * 

Guidance in carrying out the user charges policy is contained in 
Bureau of the Budget Circular No. A-25, “User Charges.” This 
circular provides that “where a service (or privilege) provides special 
benefits to an identifiable recipient above and beyond those which 
accrue to the public at large, a charge should be imposed to reco ver the 
full cost to the Federal Government of rendering that services.” The 
circular prescribes general guidelines to be used in (1) determining 
the costs to be recovered, (2) establishing appropriate fees, and (3) 
providing for the disposition of receipts from the collection of fees 
and charges. 

It is evident from the provisions of the user charges statute, the 
Bureau of the Budget circular, and the legislative history of the act 
that the enactment does; not contemplate that agencies shall spend 
time searching records and producing for examination everything a 
member of the public requests under subsection (c) and then charge 
him only for reproducing the copies he decides to buy. Instead, an 
appropriate fee should be required for searching as distinguished from 
a fee for copying. Such fees should include indirect costs, such as the 
cost to the agency of the services of the Government employee who 
searches for, reproduces, certifies, or authenticates in some manner 
copies of requested documents. Extensive searches should not be 
undertaken until the applicant has paid (or has provided sufficient 
assurance that he will pay) whatever fee is determined to be 
appropriate. 

By charging reasonable fees which compensate the Government for 
the cost of performing such special services, the agency will comply 
with the congressional intent to recover costs. Charging fees may also 
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discourage frivolous requests, especially for large quantities of records 
the production of which would uselessly occupy agency personnel to 
the detriment of the proper performance of other agency functions 
as well as its service in filling legitimate requests for records. 

Judicial Review Under Subsection (c) 



Upon complaint, the district court of the United States in the dis- 
trict in which the complainant resides, or has his principal place of 
business, or in which the agency records are situated shall have juris- 
diction to enjoin the agency from the withholding of agency records and 1 
to order the production of any agency records improperly withheld from 
the complainant. In such cases the court shall determine the matter de 
novo and the burden shall lie upon the agency to sustain its action. In 
the event of noncompliance with the court’s order, the district court 
may punish the responsible officers for contempt. Except as to those 
causes which the court deems of greater importance, proceedings before 
the district court as author ized by this subsection shall take precedence 
on the docket over all other causes and shall be assigned for hearing 
and trial at the earliest practicable date and expedited in every way.” 

Any person from whom an agency has withheld a record after prop- 
er request under subsection (c) may file a complaint in the appro- 
priate United States district court. The agency then has the burden 
to justify the withholding, which it can satisfy by showing that the 
record comes within one of the nine exemptions in subsection (e). 

. vfy le it is n °t the purpose of this memorandum to discuss the 
^strict courts or the procedures in such cases, it 
should be noted that most cases arising under subsection (c) will be 
handled by the General Litigation Section of the Civil Division of t 
the Department of J ustice. In those cases, upon receipt of a copy of the 
summons and complaint served upon the Attorney General and noti- 
ncation of its filing by the United States Attorney (see Rule 4, 
federal Rules of Civil Procedure), the General Litigation Section 
will request the agency to furnish a litigation report. 

Since subsection (c) provides that these cases should be given 
a priority on the court docket, the agency should similarly accord 
priority to the submission of its report in order that a timely response 
to the complaint may be filed, thus avoiding the necessity of request- 
ing extensions of time. 

Some agencies are authorized to conduct their own litigation. Where 
its authority permits, the agency may decide to handle its own cases 
linden- this act. In view of the general litigation responsibility which 
the .Department of Justice has for all other departments and agen- 
cies in the executive branch, it is important that agencies handling 
their own litigation under this act keep the Department of Justice 
currently informed of their progress and forward to the Civil Division 
copies of significant documents which are filed in such cases. 
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The House report aptly describes the district court proceeding under 
subsection (c) as follows (H. Rept., 9) : 

“The proceedings are to be de novo so that the court can con- 
sider the propriety of the withholding instead of being restricted 
to judicial sanctioning of agency discretion. The court will have 
authority whenever it considers such action equitable and appro- 
priate to enjoin the agency from withholding its records and to 
order the production of agency records improperly withheld. The 
burden of proof is placed upon the agency which is the only party 
able to justify the withholding. A private citizen cannot be asked 
to prove that an agency has withheld information improperly 
because he will not know the reasons for the agency action.” 

The injunction is an equitable remedy. As the above language recog- 
nizes, in a trial de novo under subsection (c) the district court is free 
to exercise the traditional discretion of a court of equity in determining 
whether or not the relief sought by the plaintiff should be granted. 
In making such determination the court can be expected to weigh the 
customary considerations as to whether an injunction or similar relief 
is equitable and appropriate, including the purposes and needs of the 
plaintiff, the burdens involved, and the importance to the public 
interest of the Government’s reason for nondisclosure. See Heeht Go. 
v. Bowles , 321 U.S. 321 (1944) ; United States v. Reynolds , 345 U.S. 1 
(1953) ; 2 Pomeroy’s Equity Jurisprudence §§ 397-404 (Symons 5th 
ed. 1941). 

It should also be noted that district court review is designed to follow 
final action at the agency head level. The House report states that “if a 
request for information is denied by an agency subordinate the person 
making the request is entitled to promp t review by the head of the 
agency.” (H. Rept., 9.) In reviewing this action, the district court is 
granted “jurisdiction to enjoin the agency from the withholding of 
agency records and to ord er the production of any agency records im- 
properly withheld from the complainant.” J urisdiction of a suit against 
agency officers, as distinguished from the agency itself, is not explicitly 
granted. The subsection also provides that “in the event of noncom- 
pliance with the court’s order, the district court may punish the' 
responsible officers for contempt.” 

These provisions seem to assume the usual two-step procedure fol- 
lowed by courts of equity in contempt proceedings for violation of 
court orders. Following the statutory plan, the district court would 
presumably issue an order directed to the agency, which, under the 
language of the statute, is the only party defendant. In the event of 
noncompliance with the order — which would presumably have been 
served upon the head of the agency or whomever he delegated to 
make the final agency decision — the court would probably issue an 




SUBSECTION (d) VOTING RECORDS 



29 

order to show cause directed to the responsible officer, which he would 
then have opportunity to answer. Subordinate officials who are not 
responsible for final agency action have a duty to follow the instructions 
ot the agency head or his delegate and are probably not subject to the 
contempt provision. See Touhy v. Bagen , 340 U.S. 462 (1951). 

SUBSECTION (d) — VOTING RECORDS OF AGENCY 

MEMBERS 

(d) AGENCY PROCEEDINGS.— Every agency having more than 
one member shall keep a record of the final votes of each member in 

every agency proceeding and such record shall be available for public 
inspection.” 

This subsection applies, of course, only to the votes of members 
of boards, commissions, etc., and not to agencies headed by a single 
administrator. Originally, the provision required that a public record 
be kept of all votes by agency members. After study, the Senate com- 
mittee concluded that there might be “considerable disadvantage” in 
the disclosure of “preliminary votes.” (S. Kept. 88th Cong., 7.) There- 
fore, the provision was revised to apply only to “final votes of multi- 
headed agencies in any regulatory or adjudicative proceeding.” (H. 
Kept., 9.) Again, the exemptions of subsection (e) apply as well to 
this subsection as to the other subsections. 

SUBSECTION (e)— EXEMPTIONS 

“(e) EXEMPTIONS— The provisions of this section shall not be 
applicable to matters that are * * 

We have noted above that subsection (e) , containing the exemptions, 
applies to all of the various publication and disclosure requirements 
of the new section 3. Adoption of this structure, rather than the 
tailoring of specific exemptions to each of the disclosure requirements 
contained in subsections (a), (b), (c), and (d), inevitably creates 
some problems of interpretation. An appropriate exemption from 
the Federal Register publication requirements of subsection (a) is 
not necessarily an appropriate reason for keeping secret a record re- 
quested under subsection (c). Exemption (2), for example, which re- 
lieves from all of the requirements of the act “matters that are * * * 
related ^solely to the internal personnel rules and practices of any 
agency ,” obviously is an appropriate exemption from the require- 
ments of subsection (a) governing publication in the Federal Register. 
However, in the case of a request for access to a particular document 
under subsection (c), a strict, literal application of the language of 
exemption (2) frequently might produce incongruous results, shield- 
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ing from disclosure matters with respect to which there can be no 
possible reason for secrecy, such as blank forms used by Government 
employees in applying for leave. 

It is obvious from a reading of subsection (e) that the exemptions 
must be construed in such manner as to provide a set of “workable 
standards,” achieving the desired balance which is the basic statutory 
objective. 

(1) National Defense and Foreign Polictt 
“T he provisions of this section shall not be applicable to matters that 
are (1) specifically required by Executive order to be kept secret in the 
interest of the national defense or foreign policy;” 

In a statement on the House floor when S. 1160 was presented for 
consideration, Congressman Dole expressed the view that the “bill 
gives full recognition to the fact that the President must at times act 
in secret in the exercise of his constitutional duties * * *.” (112 Cong. 
Rec. 13022, June 20, 1966.) With respect to the same problem, Chair- 
man Moss presented the bill as one which is “not intended to impinge 
upon the appropriate po wer of the Executive * * *.” (112 Cong. Rec. 
13008, June 20, 1966.) 

To the extent that agencies determine that matters within their re- 
sponsibility must be kept secret in the interest of the national defense 
or foreign policy, and are not required to be withheld by Executive 
order or other authority, they should seek appropriate exemption by 
Executive order, to come within the language of subsection (e) ( 1) . The 
reference in the House report to Executive Order 10501 indicates that 
no great degree of specificity is contemplated in identifying matters 
subject to this exemption. However, in the interest of providing for the 
public as much information as possible, an Executive order prepared 
for the signature of the President in this area should define as precisely 
as is feasible the categories of matters to be exempted. 

(2) Internal Procedures 

“The provisions of this section shall not be applicable to matters 
that are * * * (2) related solely to the internal personnel rules and 1 
practices of any agency;” 

The House report explains that the words “personnel rules and 
practices” in subsection (e) are meant to relate to those matters which 
are for the guidance of agency personnel only, including internal rules 
and practices which cannot be disclosed to the public without substan- 
tial prejudice to the effective performance of a significant agency 
function. The examples cited in the House report (H. Rept., 10) are 
“operating rules, guidelines, and manuals of procedure for Govern- 
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h:1T“ S ° r examiners ” An agency cannot bargain effec- 
t,rn f 7 the acquisition of lands or services or the disposition of 

prosneoive flT 3 ltS , lnstructl0ns to its negotiators and its offers to 
prospective sellers or buyers are not kept confidential. Similarly, an 

gency must keep secret the circumstances under which it will conduct 

set 4 m r fcions -r pot audits ° f ^ctionTto 

compliance with regulatory requirements. The moment 
such operations become predictable, their usefulness is destroyed 

int^V^wow 6 ^ th6 H ° USe re P° rt ^ dicate ’ the exemption 
n subsection (e) (2) is designed to permit the withholding of agency 

r cords relating to management operations to the extent that the 
pioper performance of necessary agency functions requires such with- 
holding. However, as the House report states, at page 10, “this ex- 
emp ton would not cover all -matters of internal 

“ Pl j 6e rela . tw i nS and workm g conditions and routine administrative 
p ocedures which are withheld under the present law.” It follows that 
e exemption should not be invoked to authorize any denial of infor- 
mation relating to management operations when there is no strong rea- 
son for withholding. For example, the examining, investigative, per- 
soimel management, and appellate functions of the Civil Service 
ommission relate solely to the internal personnel rules and practices of 

2“^!“ and ’ as f c ^ are covered by the exclusion in subsec- 
tion (e)(2). However, the Commission now publishes all its regula- 

““ fT 1 and its instrucfc ions are available to the 

public through the Federal Personnel Manual, which may be pur- 
chased at the U.S. Government Printing Office. This is an example of 
the exercise of the principle that the exemption, even though it may 
erally applicable, should be invoked only when actually necessary. 

(3) Statutoet Exemption 

°fi th u S SeCti °" ShaU n0t be applicaWe ^ matters that 
(3) specifically exempted from disclosure by statute;” 

Explaining exemption (3) the House report, at page 10, notes that 
there are nearly 100 statutes or parts of statutes which restrict public , 
access to specific Government records. These would not be modified 
by the public records provisions of S. 1160.” 

th:^fr nC i t0 <<n r arIy 100 Statutes ” apparently was inserted in 
e House report m reliance upon a survey conducted by the Adminis- 

° f the Umted States in 1962 ’ This survey con- 
cluded that there were somewhat less than 100 statutory provisions 

which specifically exempt from disclosure, prohibit disclosure except 
as authorized by law, provide for disclosure only as authorized by law 
or otherwise protect from disclosure. The reference therefore indi- 
cates an intention to preserve whatever protection is afforded under 
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other statutes, whatever their terms. For examples of the variety of 
statement of such provisions compare 18 TJ.S.C. 1905; 26 U.S.C. 6103; 
42 TJ.S.C. 2000e-8, 2161-2166; 43 TJ.S.C. 1398; 44 TJ.S.C. 397; and 
50 TJ.S.C. 403g. For a general, but not exhaustive, compilation of 
relevant statutory provisions, see Federal Statutes on the Availability 
of Information, Committee Print, House Committee on Government 
Operations, 86th Congress, Second Session, March 1960. 

(4) Information Given in Confidence 

“The provisions of this section shall not be applicable to matters that 
are * * * (4) trade secrets and commercial or financial information 
obtained from any person and privileged or confidential;” 

The scope of this exemption is particularly difficult to determine. 
The ter ms used are general and undefined. Moreover, the sentence 
structure makes it susceptible of several readings, none of which is 
entirely satisfactory. The exemption can be read, for example, as 
covering three kinds of matters; i.e., “matters that are [a] 

trade secrets and [b] commercial or financial information obtained 
from any person and [c] privileged or confidential.” (bracketed ini- 
tials added). Alternatively, clause [c] can be read as modifying 
clause [b]. Or, from a strictly grammatical standpoint, it could even be 
argued that all three clauses have to be satisfied for the exemption to 
apply. In view of the uncertain meaning of the statutory language, a 
detailed review of the legislative history of the provision is important. 

Exemption (4) first appeared in the bill (S. 1666) following full 
committee consideration by the Senate Committee on the Judiciary 
in the second session of the 88th Congress. It then provided for the 
exemption of “trade secrets and other information obtained from the 
public and customarily privileged or confidential.” The Senate report 
explained the addition of exemption (4) as follows ; , 

“This exception is necessary to protect the confidentiality of infor- 
mation which is obtained by the Government through question- 
naires or other inquiries, but which would customarily not be re- 
leased to the public by the person from whom it was obtained. 
This would include business sales statistics, inventories?, customer 
lists, and manufacturing processes. It would also include informa- 
tion customarily subject to the doctor-patient, lawyer-client, and 
other such privileges.” (S. Kept., 88th Cong., 6). 

When S. 1160 was? introduced in the 89th Congress, exemption (4) 
differed in two respects from the previous version. The words “com- 
mercial or financial” had been substituted for the word “other,” and the 
word “customarily” had been deleted. 

While the first of these two changes could be read as narrowing the 
exemption, a comparison of the Senate reports in the 88th and 89th 



SUBSECTION (e) — EXEMPTIONS 



Congress indicates, rather, that it was intended to make sure that 
commercial and financial data submitted with loan applications would 
come within the exemption. The description of exemption 4 at page 9 
of the Senate report in the 89th Congress is the same as that quoted 
above from the report in the 88th Congress, except that reference to 
the “lender-borrower privilege” is inserted and the following sentence 
is added : “Specifically it would include any commercial, technical, and 
financial data, submitted by an applicant or a borrower to a lending 
agency in connection with any loan application or loan.” 

The Senate report in the 89th Congress thus treats the change as 
expanding rather than contracting the coverage of the exemption, since 
it not only adds the above language, but also continues to refer to the 
doctor-patient and lawyer-client privileges, which certainly are not 
“commercial or financial,” and all the other material referred to as 
exempt in the previous report. 

Deletion of the word “customarily” apparently had a different basis. 
While at first glance the reach of “privileged” might be considered ex- 
tended by removal of the modifying word “customarily,” the change 
also serves a narrowing function by negating the possibility of a priv- 
ilege created simply by agency custom. The word “customarily” is still 
used in the report, but with examples of the kinds of privileges which 
are protected by the exemption. 

The House report on this exemption generally parallels the Senate 
language with several additions, including such matters as disclosures 
or negotiation positions in labor-management mediations, and scien- 
tific or manufacturing processes or developments. The report states at 
page 10 : 

“This exemption would assure the confidentiality of informa- 
tion obtained by the Government through questionnaires or 
through material submitted and disclosures made in procedures 
such as the mediation of labor-management controversies. It ex- 
empts such material if it would not customarily be made public 
by the person from whom it was obtained by the Government. The 
exemption would include business sales statistics, inventories, cus- 
tomer lists, scientific or manufacturing processes or developments, 
and negotiation positions or requirements in the case of labor- 
management mediations;. It would include information customar- 
ily subject to the doctor -patient, lawyer-client, or lender-borrower 
privileges such as technical or financial data submitted by an ap- 
plicant to a Government lending or loan guarantee agency. It 
would also include information which is given to an agency in 
confidence, since a citizen must be able to confide in his Govern- 
ment. Moreover, where the Government has obligated itself in 
good faith not to disclose documents or information which it 
receives, it should be able to honor such obligations.” 
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The last two sentences, in particular, underline the protection af- 
forded by this exemption to information given to the Government in 
confidence, whether or not involving commerce or finance. 

It seems obvious from these committee reports that Congress neither 
intended to exempt all commercial and financial information on the 
one hand, nor to require disclosure of all other privileged or confiden- 
tial information on the other. Agencies should seek to follow the con- 
gressional intention as expressed in the committee reports. 

In view of the specific statements in both the Senate and House 
reports that technical data submitted by an applicant for a loan would 
be covered, and the House report’s inclusion of “scientific or manufac- 
turing processes or developments,” it seems reasonable to construe this 
exemption as covering technical or scientific data or other information 
submitted in or with an application for a research grant or in or with 
a report while research is in progress. Lists of applicants, however, 
would not necessarily be covered. 

In view of the statements in both committee reports that the exemp- 
tion covers material which would customarily not be released to the 
public by the person from whom the Government obtained it, there 
may be instances when agencies will find it appropriate to consult with 
the person who provided the information before deciding whether 
the exemption applies. 

One change was made in exemption (4) by the Senate committee in 
the 89th Congress : the phrase “information obtained from the public” 
was amended by substituting the words “any person” for “the public.” 
It seems clear that applicability of this exemption should not depend 
upon whether the agency obtains the information from the public at 
large, from a particular person, or from within the agency. The Treas- 
ury Department, for instance, must be able to withhold the secret 
formulae developed by its personnel for inks and paper used in making 
currency. _ 

An important consideration should be noted as to formulae, designs, 
drawings, research data, etc., which, although set forth on pieces of 
paper, are significant not as records but as items of valuable property. 
These may have been developed by or for the Government at great 
expense. There is no indication anywhere in the consideration of this 
legislation that the Congress intended, by subsection (c) , to give away 
such property to every citizen or alien who is willing to pay the price 
of making a copy. Where similar property in private hands would be 
held in confidence, such property in the hands of the United States 
should be covered under exemption (e) (4). 



(5) Internal Communications 



“The provisions of this section shall not be applicable to matters that 
* * * (5) inter-agency or intra-agency memorandums or letters 
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which would not be available by law to a private party in litigation with 
the agency;” 

The problems sought to be met by this exemption are principally 
the problem of prejudicing the usefulness of staff documents by in- 
hibiting internal communication, and the problem of premature dis- 
closure. The House report explains the exemption as follows : 

“Agency witnesses argued that a full and frank exchange of opin- 
ions would be impossible if all internal communications were 
made public. They contended, and with merit, that advice from 
staff assistants and the exchange of ideas among agency person- 
nel would not be completely frank if they were forced to ‘operate 
in a fishbowl.’ Moreover, a Government agency cannot always 
operate effectively if it is required to disclose documents or infor- 
mation which it has received or generated before it completes the 
process of awarding a contract or issuing an order, decision or 
regulation. This clause is intended to exempt from disclosure this 
and other information and records wherever necessary without, at 
the same time, permitting indiscriminate administrative secrecy. 
S. 1160 exempts from disclosure material ‘which would not be 
available by law to a private party in litigation with the agency.’ 
Thus, any internal memorandums which would routinely be dis- 
closed to a private party through the discovery process in litiga- 
tion with the agency would be available to the general public.” 
(H. Kept., 10.) 

Accordingly, any internal memorandum which would “routinely 
be disclosed to a private party through the discovery process in litiga- 
tion with the agency” is intended by the clause in exemption (5) to 
be “available to the general public” (H. Kept., 10) unless protected 
by some other exemption. Conversely, internal communications which 
would not routinely be available to a party to litigation with the 
agency, such as internal drafts, memoranda between officials or agen- 
cies, opinions and interpretations prepared by agency staff personnel 
or consultants for the use of the agency, and records of the delibera- 
tions of the agency or staff groups, remain exempt so that free ex- 
change of ideas will not be inhibited. As the President stated upon 
signing the new law, “officials within Government must be able to 
communicate with one another fully and frankly without publicity”. 
The importance of this concept has been recognized by the courts. 
See Carl Zeiss Stiftung v. V.E.B. Carl Zeiss J ena , 40 F.R.D. 318 (D.C., 
D.C., 1966) , affirmed for the reasons stated in the district court opin- 
ion — F. 2d — (D.C. Cir. May 8, 1967). 

In addition to its explanation of exemption (5) quoted above, the 
House report in its general discussion of the bill’s provisions states: 

“* * * in some instances the premature disclosure of agency 
plans that are undergoing development and are likely to be revised 
before they are presented, particularly plans relating to expendi- 
tures, could have adverse effects upon both public and private 
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interests. Indeed, there may be plans which, even though finalized, 
cannot be made freely available in advance of the effective date 
without damage to such interests. There may be legitimate reasons 
for nondisclosure * * * in such cases.” (H. Rept., 5-6.) 

The above quotations make it clear that the Congress did not intend 
to require the production of such documents where premature disclosure 
would harm the authorized and appropriate purpose for which they 
are being used. 

(6) Protection of Privacy 

“The provisions of this section shall not be applicable to matters that 
» are * * * (6) personnel and medical files and similar files the disclosure 

| of which would constitute a clearly unwarranted invasion of personal 

j privacy;” 

The Senate committee (S. Rept., 88th Cong., 7) explains this 
exemption as follows : 

“In an effort to indicate the types of records which should not be 
generally available to the public, the bill lists personnel and medi- 
cal files. Since it would be impossible to name all such files, the ex- 
ception contains the wording ‘and similar records the disclosure 
of which would constitute a clearly unwarranted invasion of 
personal privacy’.” 

The House report is to the same effect : 

“Such agencies as the Veterans’ Admininstration, Department of 
Health, Education., and Welfare, Selective Service, and Bureau 
of Prisons have great quantities of files containing intimate details 
about millions of citizens. Confidentiality of these records has 
been maintained by agency regulation but without statutory au- 
thority. A general exemption for the category of information is 
much more practical than separate statutes protecting each type 
of personal record. The limitation of a ‘clearly unwarranted in- 
vasion of personal privacy’ provides a proper balance between 
the protection of an individual’s right of privacy and the preser- 
vation of the public’s right to Government information by exclud- 
ing those kinds of files the disclosure of which might harm the 
individual. The exemption is also intended to cover detailed gov- 
ernment records on an individual which can be identified as 
applying to that individual * * *.” (H. Rept., 11.) 

It is apparent that the exemption is intended to exclude from the 
disclosure requirements all personnel and medical files, and all pri- 
vate or personal information contained in other files which, if disclosed 
to the public, would amount to a clear ly u nwarrante d invasion of tljg,, 
priva cy of any person, including membersmTHiTT’amily of the per- 
son to 1 whom the information pertains. As was explained on page 
19 above, the applicable definition of “person,” which is found in 
section 2 (b) of the Administrative Procedure Act, would include cor- 
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porations and other organizations as well as individuals. The kinds 
of files referred to in this exemption, however, would normally in- 
volve the privacy of individuals rather than of business organizations. 

Another possible area of invasion of privacy would be the furnish- 
ing of detailed information concerning Government employees or 
others. The House report (p. 6) notes that the Civil Service Commis- 
sion has ruled that “the names, position titles, grades, salaries, and 
duty stations of Federal employees are public information.” It seems 
reasonable to assume that the Congress regarded with approval the 
Commission ruling, which in a letter of March 17, 1966 addressed to 
the heads of Departments and agencies gives examples of the circum- 
stances under which such information should be made available, and 
establishes guidelines to govern the discretion to disclose such infor- 
mation concerning Government employees. (See Cong. Rec., March 21, 
1966, pp. A 1598-1599.) To assure the privacy sought to be protected 
by exemption (6), similar guidelines should apply to requests con- 
cerning lists of persons who are not Government employees. It should 
.be noted that the Commission ruling referred to above does not author- 
ize the release of employees’ home addresses. Whether such addresses 
are protected by this exemption would depend upon the context in 
which they are sought. 

(7) Investigations 

“The provisions of this section shall not be applicable to matters that 
are * * * (7) investigatory files compiled for law enforcement pur- 
poses except to the extent available by law to a private party;” 

The House report emphasizes that the term “law enforcement” is 
used in exemption (7) in its broadest sense, to include the enforcement 
not only of criminal statutes, but rather of “all kinds of laws, labor 
and securities laws as well as criminal laws.” (H. Rept.,11.) Thus, the 
files compiled from investigation by Government agents into charges 
of unfair labor practices would be exempt as investigatory files com- 
piled for the purpose of enforcing the labor laws. Similarly, a file 
compiled by the Immigration and Naturalization Service in the investi- 
gation of an application by a,n alien for adjustment of status, or one 
compiled by the Securities and Exchange Commission concerning vio- 
lation of securities regulations, would be exempt as investigatory files 
compiled for the purpose of enforcing the immigration and securities 
laws respectively. 

Frequently the investigations which are made reflect violations of 
law or circumstances requiring redress by administrative proceedings 
or litigation. The House report makes clear that in such cases the 
additional “files prepared in connection with related Government liti- 
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gation and adjudicative proceedings” are included within the exemp- 
tion. (H. Kept., 11.) 

It should be noted that the language “except to the extent available 
by law to a private party” is very different from the phrase, “which 
would not be available by law to a private party in litigation with 
the agency,” used in exemption (5). The effect of exemption (5) is to 
make available to the general public those internal documents from 
agency files which are routinely available to litigants, unless some 
other exemption bars disclosure. The effect of the language in exemp- 
tion (7), on the other hand, seems to be to confirm the availability to 
litigants of documents from investigatory files to the extent to which 
Congress and the courts have made them available to such litigants. 
For example, litigants who meet the burdens of the Jencks statute 
(18 U.S.C. 3500) may obtain prior statements given to an FBI agent 
or an SEC investigator by a witness who is testifying in a pending 
case; but since such statements might contain information unfairly 
damaging to the litigant or other persons, the new law, like the 
Jencks statute, does not permit the statement to be made available to 
the public. In addition, the House report makes clear that litigants 
are not to obtain special benefits from this provision, stating that 
“S. 1160 is not intended to give a private party indirectly any earlier 
or greater access to investigatory files than he would have directly 
in such litigation or proceedings.” (H. Rept., 11.) 

(8) Information Concerning Financial Institutions 

“The provisions of this section shall not he applicable to matters 
that are * * * (8) contained in or related to examination, operating, 
or condition reports prepared by, on behalf of, or for the use of any 
agency responsible for the regulation or supervision of financial insti- 
tuitions;” 

The meaning and purpose of this exemption are obvious. It is “de- 
signed to insure the security and integrity of financial institutions, for 
the sentitive details collected by Government agendies which regulate 
these institutions could, if indiscriminately disclosed, cause great 
harm.” (H. Kept., 11.) 

An earlier version of exemption (4) protected trade secrets, but 
made no mention of financial information and would not have pro- 
tected information developed by agency investigators and examiners, 
as distinguished from information “obtained from the public.” Ex- 
emption (4) as enacted, however, covers commercial and financial 
information as set forth at pp. 32-34 above. Exemption (8) em- 
phasizes the intention of the revision to protect information relating to 
financial institutions which may be prepared for or used by any agency 
responsible for the regulation or supervision of such institutions. 
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(9) Information Concerning Wells 



SUBSECTION (f)— LIMITATION OF EXEMPTIONS 

“(f) LIMITATION OF EXEMPTIONS. — Nothing i„ this section 
authorizes withholding of information or limiting the availability of 

srSl ^ PU n hC eXCCPt aS s P ecificall y sta ‘ed in this section, nor 
shall this section be authority to withhold information from Congress.” 

The House report explains that “the purpose of this subsection is 
to make clear beyond doubt that all the materials of [the executive 
^ ranch] are to be available to the public unless specifically exempt 
from disclosure by the provisions of subsection (e( or limitations 
spelled out m earlier subsections. And subsection (f) restates the fact 
that a law controlling public access to Government information has 
absolutely no effect upon congressional access to information.” (H 
Kept., 11.) v ' 



T h trr i0nS ,° f . this S6Ction shal1 not be applicable to matters that 
are (9) geological and geophysical information and data (includ- 
mg maps) concernings wells.” 

The House report explains that “this category was added after wit- 
nesses testified that geological maps based on explorations by private 
oil companies were not covered by the ‘trade secrets’ provisions of pres- 
ent laws Details of oil and gas findings must be filed with Federal 
agencies by companies which want to lease Government-owned land. 
Current regulations of the Bureau of Land Management prohibit 
disclosure of these details only if the disclosure ‘would be preiudicial 

*° the GOTer Mnent’ (43 CHE, pt. 2). Witnesses con- 

tended that disclosure of the seismic reports and other exploratory 
findings of oil companies would give speculators an unfair advantage 

o^r the companies which spent millions of dollars in exploration ” 
(H. Eept., 11.) r 

It should be noted that, although the information involved in exemp- 
tion (9) might not be a “trade secret” within the meaning of the earlier 
version of exemption (4), it would seem to constitute commercial and 
financial information covered by the present exemption (4), as 
described at pp. 32-34 above. The addition of exemption (9) is helpful 
m explaining the intention of the statute with respect to such 



SUBSECTION (g)— DEFINITION OF “PRIVATE PARTY” 

“(g) PRIVATE PARTY.— As used in this section, ‘private party* 
means any party other than an agency.” 

The word “party” is already defined by the APA as including ‘ 
person or agency named or admitted as a party, or properly seekir 
and entitled as of right to be admitted as a party, in an agency pn 
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ceeding. The term ‘ agency proceeding,” in turn is defined as any 
agency process involving rulemaking, adjudication, or licensing. See 
5U.S.C.551(3) and (12). 

SUBSECTQN (h)— EFFECTIVE DATE 

‘“(e) EFFECTIVE DATE.— This amendment shall become effective 
one year following the date of the enactment of this Act.” 

The date of enactment of Public Law 89-487 was July 4, 1966. 
The effective date of the act, therefore, is July 4, 1967. By that date 
agencies should already have published their rules and procedures 
implementing the new statute, and these rules and procedures should 
then become effective. 
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